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Mr. Chairman and members of the Subcommittee, thank you for giving me the
opportunity to come before you this afternoon to discuss several proposed improvements
to the Servicemembers’ Civil Relief Act (SCRA) and the Uniformed Services

Employment and Reemployment Rights Act (USERRA).

The Department of Defense supports enactment of the Servicemembers’ Health
Insurance Protection Act of 2005 and the Servicemembers’ Taxation Protection Act of
2005, both of which would amend several provisions of the SCRA to reflect our
experience with the SCRA during its first seventeen months. The proposed amendments
in both draft bills address problems that have been encountered by servicemembers and
brought to the attention of the Department through the legal assistance programs of the
Military Services. Legal assistance attorneys play a key role in ensuring that
servicemembers are able to fully exercise the rights and protections afforded by the
SCRA, and we have been attentive to their experiences during the first year under the

new law.

The Servicemembers’ Taxation Protection Act of 2005 would amend section
511(c) of the SCRA (50 U.S.C. App. § 571(c)) to make clear that a tax jurisdiction may
not impose a use, excise, or similar tax on the personal property of a nonresident
servicemember when the laws of the tax jurisdiction fail to provide a credit against such
sales, use, excise, or similar taxes previously paid on the same personal property to

another tax jurisdiction. This technical correction is needed to protect servicemembers



from double taxation, which is possible under the current wording of section 511, as

interpreted by the Supreme Court (Sullivan v. United States, 395 U.S. 169 (1969)) when

it considered identical language in the previous Soldiers’ and Sailors’ Civil Relief Act.
This problem was most notable when we had significant forces assigned to military
installations in the Commonwealth of Puerto Rico, but it also exists in other state and

local jurisdictions.

The Servicemembers’ Health Insurance Protection Act of 2005 addresses
problems we have noted in the SCRA and in USERRA, both relating to health insurance.
Section 2 of that Act would amend section 704 of the SCRA (50 U.S.C. App. 8§ 594) to
prevent unfair rate increases in a returning servicemember’s health insurance. The SCRA
and USERRA both guarantee to a servicemember who is returning to civilian life the
right to reinstate civilian health insurance policies he or she may have had before
departing for military service. The SCRA is silent, however, as to the rate at which such
reinstated coverage is available. Section 2 of the Servicemembers’ Health Insurance
Protection Act would require reinstated coverage to be made available at either the same
rate as pre-service coverage, or at a rate no higher than general increases charged by the
carrier for similar health insurance. This prevents the carrier from offering reinstated
coverage at a rate so high as to discourage a returning servicemember from using the
reinstated coverage. | would note that section 703 of the SCRA (50 U.S.C. App. § 593)
provides exactly this type of protection for doctors, dentists, and other health care

professionals, with respect to professional liability insurance. Section 2 of the draft bill



would provide servicemember patients the same cost guarantees that their doctors now

enjoy under the SCRA.

Section 3 of the Servicemembers’ Health Insurance Protection Act of 2005 offers
a technical correction to address two groups of servicemembers who fall into gaps in
coverage provided by the Uniformed Services Employment and Reemployment Rights
Act’s (USERRA’s) right to immediate reinstatement of health coverage. First, some
reservists who are notified or alerted that they may be called to active duty choose to
terminate their employer-sponsored health coverage early (before entering military
service) and enroll in the military TRICARE plan immediately upon notification. Since
such reservists technically have no employer-sponsored health coverage when they
actually leave to perform military duty, they are not entitled to immediate reinstatement
when they return from military service. Second, other reservists who are notified or
alerted that they may be called to active duty are not ultimately brought onto active duty.
Under existing law, such reservists who terminate employer-sponsored health coverage
are not entitled to elect immediate reinstatement, since they actually do not go onto active
duty. (The right of immediate reinstatement is predicated on serving on military duty for
some length of time.) Section 3 of the bill corrects these gaps in coverage and makes
clear that both of these groups of reservists are entitled to immediate reinstatement in
employer-sponsored health plans under 38 U.S.C. 8 4317. Immediate reinstatement
under § 4317 is important because it prevents gaps in coverage and the potential

exclusions for so-called “pre-existing” conditions that such gaps in coverage may create.



The Department of Defense defers to the Department of Labor with regard to
HR 419, the Hire Veterans Act of 2004, and to the Departments of Labor and Veterans'
Affairs with regard to the Homeless Veterans Reintegration Program Reauthorization Act

of 2005.

I would again like to thank the Committee and its staff for all of your efforts on
behalf of our servicemembers. The Department of Defense appreciates this opportunity

to discuss these important matters with you.
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